W the mark of -
((\Q RICS | oo rics.org/standards




Commercial property management in England
and Wales

RICS guidance note

2nd edition (GN 89/2011)




Published by the Royal Institution of Chartered Surveyors (RICS)
Surveyor Court

Westwood Business Park

Coventry CV4 8JE

UK

www.ricsbooks.com

No responsibility for loss or damage caused to any person acting or refraining from action as a result of the material included in this publication can be
accepted by the authors or RICS.

Produced by the Commercial Property Professional Group of the Royal Institution of Chartered Surveyors.

ISBN 978 184219 721 9

© Royal Institution of Chartered Surveyors (RICS) October 2011. Copyright in all or part of this publication rests with RICS. No part of this work may
be reproduced or used in any form or by any means including graphic, electronic, or mechanical, including photocopying, recording, taping or Web
distribution, without the written permission of the Royal Institution of Chartered Surveyors or in line with the rules of an existing license.

Typeset in Great Britain by Park Communications Limited, London

Printed in Great Britain by Park Communications Limited, London

Park is an EMAS certified CarbonNeutral® Company and its Environmental System is certified to ISO14001.

100% of the inks are vegetable oil based, 95% of press chemicals are recycled for further use and on average 99% of any waste associated with this
production will be recycled.

MIX

Paper from
responsible sources

FSC® C001785

FSC




Contents

Acknowledgments

3

RICS guidance notes

1 Introduction

2 Purpose and scope

3 Overview - key principles

1
2

3

4

3.1 Acting as agent of the landlord 4
3.2 Managing third party suppliers 4
3.3 Duty of care 4

4 The property manager’s core duties 5
4.1 Liaising and reporting with the landlord 5
4.2 Collection of monies 5
4.3 Client accounts 5
4.4  Defaulting occupiers 5
4.5 Service charge 6
4.6 Deposits 6
4.7 Managing the building 6
4.8 Management policies 7
4.9 Insurance relating to the property 7
4.10 Occupier liaison 8
4.11 Energy management 8
4.12 Building management systems 9
4.13 Health & safety and fire safety 9
4.14 Procurement of third-party suppliers 9
4.15 Management fees 10

5 Additional responsibilities of the property manager 11
6 Landlords’ responsibilities to the property manager 12
7 Employees and employment law 13
8 Specialist issues 14
8.1 Managing a portfolio 14
8.2 Mixed use developments 14
8.3 Offshore ownership 14
8.4 Duty of care deeds 15

8.5 Insolvent landlords and LPA receivers 15
Appendix 1 Main English legislation relevant to the management of a commercial property 16
Appendix 2 Property management contract 34

COMMERCIAL PROPERTY MANAGEMENT IN ENGLAND AND WALES [ iii



Acknowledgments

RICS would like to thank the following individuals for their contributions to this guidance note:
David Lowe, lead author, Partner, Wragge & Co. LLP

David Gardiner MRICS, Director, Jones Lang LaSalle

Peter Thomas FRICS, Director, BNP Paribas Real Estate

And a special thanks to the RICS Property Management Group

iv | COMMERCIAL PROPERTY MANAGEMENT IN ENGLAND AND WALES



RICS guidance notes

This is a guidance note. It provides advice to
RICS members on aspects of their work. Where
procedures are recommended for specific
professional tasks, these are intended to
represent ‘best practice’, i.e. procedures which
in the opinion of RICS meet a high standard of
professional competence.

Although members are not required to follow the
advice and recommendations contained in the
note, they should note the following points.

When an allegation of professional negligence is
made against a surveyor, a court or tribunal is likely
to take account of the contents of any relevant
guidance notes published by RICS in deciding
whether or not the member had acted with
reasonable competence.

In the opinion of RICS, a member conforming to
the practices recommended in this note should
have at least a partial defence to an allegation of
negligence if they have followed those practices.
However, members have the responsibility of
deciding when it is inappropriate to follow the
guidance.

Alternatively, it does not follow that members will
be found negligent if they have not followed the
practices recommended in this note. It is for each
surveyor to decide on the appropriate procedure
to follow in any professional task. However,
where members do not comply with the practice
recommended in this note, they should do so only
for a good reason. In the event of a legal dispute,
a court or tribunal may require them to explain
why they decided not to adopt the recommended
practice. Also, if members have not followed this
guidance, and their actions are questioned in

an RICS disciplinary case, they will be asked to
explain the actions they did take and this may be
taken into account by the Panel.

In addition, guidance notes are relevant to
professional competence in that each member
should be up to date and should have knowledge
of guidance notes within a reasonable time of their
coming into effect.
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1 Introduction

1.1 Management is about achieving defined
objectives that should be agreed with the client
at the outset of each instruction, particularly the
provision of quality services which are value for
money.

1.2 This guidance note is principally concerned
with how the person(s) in control of a building
should act and, in particular, how they manage,
communicate and control income and expenditure
while minimising the various associated risks.
Managers should at all times seek to comply

with the principles set out in this guidance note.
While this guidance note refers principally to the
management of multi-let properties, the principles
can be applied to the management of all types

of commercial property. The property manager is
commonly appointed on behalf of the landlord to
assist them with services that may include:

° meeting their investment objectives, e.g. to
preserve and enhance value or to facilitate a
future redevelopment

° maintaining comprehensive tenancy records

° discharging their obligations under leases
and ensuring tenant compliance with lease
covenants

° day-to-day tenant liaison and service
satisfaction

° ensuring that they meet their statutory
obligations

° operating the property day-to-day on a
sustainable basis including procurement of
cost effective facilities management services

° undertaking the financial administration of the
property, including rent collection and service

charge administration

° ensuring that adequate insurance is in place
to satisfy lease covenant and any lending
institutions and administering any claims.

1.3 It should be appreciated that, subject to

the occupiers’ rights under the lease and the

law, the landlord has to decide what actions

to take or not to take in respect of a property.
Equally, the property manager must manage.
Nevertheless, effective management needs to take
into account what occupiers think. Occupiers are
landlords’ customers and business is generated
from satisfied customers. While the objectives of
landlord and occupier may differ, mutual benefits
will be derived through an understanding of each
party’s requirements and by co-operation, resulting
in fewer unforeseen disputes for the manager.
Effective communication is critical if success is to
be achieved.

1.4 A successful property manager must be
efficient, effective and accountable. They should
be open about their methods of management.
Consultation and communication will invite
challenge, but they are essential if standards are to
be improved.
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2 Purpose and scope

2.1 This guidance note applies to all members
who undertake property management, for the
landlord as managing agent. However, the general
principles would apply to any property manager.

2.2 The purpose of this guidance note is to
summarise best practice in property management
of commercial properties and highlight key aspects
that property managers should bear in mind in
successfully managing a property.

2.3 ltis focused on the management of
commercial properties in England and Wales (and
refers to English law throughout).

2.4 Although commercial property (i.e. office,
retail, industrial) is the focus, special mention is
made of mixed use development where commercial
property is typically mixed with residential property.

2.5 This guidance note deals with property
management, not asset management or facilities
management.

2.6 Appendix 1 provides a summary of the

main areas of English statute law that are relevant
to the management of a commercial property,
accurate at the time of going to press. Please visit
www.legislation.gov.uk to check current information
on English law. Appendix 1 should be a useful
resource to property managers for checking they
have the procedures in place to manage these
legal responsibilities, and understanding the
context in which they provide their services. Please
note this information is not exhaustive and is not
intended to be legal advice — in specific cases it is
recommended that specific legal advice is sought.

2.7 This guidance note only provides an
overview. Other useful RICS documents that go
into more detail on property management include:

° RICS code of practice: Service charges in
commercial property, 2nd edition (2011)

° RICS information paper: Managing mixed use
developments (2009)

° RICS information paper: Commercial
property handover procedures (2011)

o RICS guidance note: Insurance for
commercial property managers (2011)

These can all be found at www.rics.org/standards.

COMMERCIAL PROPERTY MANAGEMENT IN ENGLAND AND WALES |3



3 Overview — Key Principles

The overall objective for a property manager is to
act as an agent for the landlord to manage:

a) some or all of the responsibilities the
landlord has:

i. under the property’s lease, if any, from a
superior landlord; and

ii. under the property’s occupational
leases to occupiers and other
occupiers;

b) some or all of the landlord’s responsibilities
regarding laws in owning or operating a
property;
and support in:

i. making a financial/economic success of
the property; and

ii. the successful use and operation of the
property.

3.1 Acting as agent of the landlord

3.1.1 ltis an important principle that the property
manager manages the property on behalf of a
landlord. Although the landlord is delegating

the management of the property to the property
manager, the landlord still retains the primary
responsibility for the property. The landlord would
have made the necessary capital investment and
will therefore take the capital risk or reward arising
from that. This does not mean that the property
manager has no responsibility at all (see 3.3 on
duty of care), but it is important to bear in mind this
agency relationship.

3.2 Managing third party suppliers

3.2.1 The property manager will carry out some
significant tasks, but many substantial aspects of
the operation of a building will be fulfilled by other
suppliers such as various providers of facilities
management services (e.g. security, cleaning, plant
maintenance). Therefore, the property manager
ensures the property is successfully operated, not
necessarily by doing everything but by managing
others to do so.

3.3 Duty of care

3.3.1 The primary duty of care that a property
manager has is to his/her client, the landlord.
This is usually set out in the contract with the
landlord (see Appendix 2 on property management
contracts). Even in the absence of a written
contract the English courts are likely to find that
a property manager has a ‘duty of care’ to the
landlord, which means that the property manager
will have legal liability if he/she is negligent —i.e.
fails to manage the property with reasonable skill
and care.

3.3.2 A property manager will not just have
responsibilities to the landlord; they will also have
significant day-to-day contact with the occupiers,
among others. At the very least this creates
commercial and reputational duties to those
occupiers, and could have the potential to create
a legal duty of care to those occupiers. Therefore
a good property manager will need to ensure they
take good care of the occupiers and other relevant
stakeholders.

3.3.3 A property manager may also be asked to
agree to have a duty of care to parties providing
finance in connection with the properties being
managed (see section 8.4 on duty of care deeds).
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4 The property manager’s core duties

The property manager has two core duties, and
the application of the following points differs
between multi-let and single-let properties:

a) the collection of rent, service charge and
other sums, owing by the occupiers to the
landlord, from the occupiers; and

b) the management of the property.

4.1 Liaising and reporting with the
landlord

4.1.1 Itis critical that the property manager
seeks to develop a positive relationship with the
landlord, understands the landlord’s objectives and
approach, and establishes a format and frequency
for reporting.

4.2 Collection of monies

4.2.1 Akey role is the collection and management
of sums owing by occupiers relating to rent, service
charge, insurance, and any other sums due under
the lease. It is important that a property manager
has an established process in place to arrange for
the efficient collection of these monies. This means
that a property manager will:

(@  have a thorough understanding of the
relationship between landlord, occupier and
other occupiers in the building;

(b)  obtain, wherever possible, from the landlord,
copies of all relevant documents, leases,
licences and so on;

(¢)  understand from those documents the
payment obligations;

(d)  maintain a database of the occupiers and
other occupiers to record the financial
position with each of them;

(e) put payment processes in place so that
the occupiers are clear exactly how much,
when and to whom rent, service charges,
insurance, rents and other amounts are due;

4] make sure the payment process is clear so
that no occupier or occupier can argue that
the amount due or the time of payment is not
known;

(9) have a mechanism in place to notify of any
default in payment or a dispute over any
payment and promptly report this to the
landlord in the manner agreed about such
default;

(h)  have a process in place to pursue occupiers
for defaults in payments;

(i) have arrangements in place to forward sums
collected, less deductions, e.g. service
charge, on to the landlord. The landlord will
want these sums to be forwarded as quickly
as possible; and

() report to the landlord on the reconciliation of
the amount actually paid to the landlord and
the amount collected.

4.3 Client accounts

4.3.1 A key advantage of a property manager who
is professionally qualified is the ability to use client
account arrangements, which the landlord can
have confidence in as being subject to regulatory
review. Where the property manager is a member
of the Royal Institution of Chartered Surveyors
(RICS) they will be required to comply with the
RICS members’ accounts regulations (Rule 8, RICS
Rules of Conduct for Firms, version 4 (August
2010) is particularly relevant in this instance). RICS
Regulation has also issued a help sheet, Clients’
money: general advice for firms, that sets out
guidance in its requirements for the handling of
client money.

4.4 Defaulting occupiers

4.4.1 It is recommended that the property
manager agrees with the landlord how defaulting
occupiers should be dealt with; in particular, when
the landlord wants to be alerted to a default. As

a recommended minimum, property managers
should inform the landlord as soon as the property
manager feels it is sensible to instruct debt
collection agencies, to take legal proceedings to
recover monies owed, or take steps to repossess
the property under the lease terms.
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4.4.2 ltis important for the property managers,

if they do instruct a solicitor and/or a debt collection
agency on behalf of the landlord, to ensure it is
made clear to the debt collection agency/solicitor
that the property manager is acting on behalf of the
landlord and that all liabilities and costs arising from
the instruction will be for the landlord’s account.

4.5 Service charge

4.5.1 Calculating the service charge
apportionment and corresponding budget is a key
duty of the property manager and needs to be
handled with care. Occupiers will be anxious to
ensure that the service charge budget is appropriate
in its amount and allocation. Landlords will want

to ensure their obligations under the occupational
leases are fulfilled and the property is properly
maintained. Service charges can be the cause of
significant friction between occupiers and landlords,
which means the property manager will need to
take particular care to communicate in a clear and
transparent manner.

4.5.2 The property manager should keep monies
collected as part of the service charge in a separate
service charge account with transparent records
for all income and expenditure. The 2nd edition

of RICS code of practice, Service charges in
commercial property (2011) goes into more detail
on this.

4.6 Deposits

4.6.1 The property manager will need to review
the occupational leases and associated rent
deposit deeds to understand what deposits are
held and on what terms. It is recommended that the
property manager establishes a separate, interest-
bearing account to hold occupiers’ deposits and
manages the funds and any accrued interest in
accordance with the relevant legal documentation.

4.7 Managing the building

4.7.1 The landlord will have responsibilities to
ensure that the building is managed to its superior
landlord (if any), to its occupiers, licencees and
occupiers under the relevant lease or similar
document, and responsibilities in law. It is the

property manager’s responsibility to ensure that the
landlord understands their responsibilities, and that
these are appropriately delegated to the property
managet.

4.7.2 The property manager should ensure the
effective operation of the property. This means
ensuring the property is efficiently managed;
anticipating and monitoring potential problems;
maintaining regular contact with occupiers; and
seeking to comply with the service charge budget.

4.7.3 In addition, it is essential that the property
manager has copies of all of the leases and
related documents relating to the relationship of
the superior landlord (if any), and with each and
every occupier, licencee and other occupier. It

is essential that the property manager reviews
and understands these documents and identifies
any missing documents. If the property manager
identifies any gaps or missing documents these
should be promptly notified to the landlord. Please
note the landlords obligations under section 6.1.

4.7.4 The property manager should consider
maintaining an electronic database of all the key
documents, dates etc.

4.7.5 Handover from the previous property
manager (and handing over to the next property
manager) is an important process. The RICS
information paper, Commercial property service
charge handover procedures (2011) provides useful
information.

4.7.6 It is important that the property manager
has a good understanding of the landlord’s

legal responsibilities. Appendix 1 lists the key
statutory responsibilities in England at the time

of publication. It is the property manager’s
responsibility to keep abreast of developments and
advise the landlord of significant changes.

4.7.7 It is important that property managers not
only ensure that they assist their landlord to fulfil all
of their legal obligations, but also maintains records
to demonstrate that the property manager has
done so.

4.7.8 It is recommended that property managers
have clear policies setting out how they are dealing
with the review of documents related to the
building, compliance with all laws and so on.
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4.8 Management policies

4.8.1 It is recommended that policy documents
are kept by the property manager detailing the
following:

(@ calculation and management of the service
charge account;

(b)  collection of rent, service charge and other

monies;
()  repair and maintenance of the building;
(d)  operation of the building;
(e)  appointing and managing contractors;
4] health and safety compliance;
(9) insurance;
(h)y  liaising with occupiers — generally, and also

specifically in relation to consents such as
consent to assign, consent to alter and so
on; and

(i) management of procurement.

4.9 Insurance relating to the property

4.9.1 The landlord is normally required under its
occupational leases to obtain insurance against
damage to the property, including loss of rent, and
public liability insurance, and the lease will usually
allow the landlord to charge the occupiers for the
insurance premium.

4.9.2 The advising on, brokering or arranging of
insurance policies is subject to various financial
services regulatory requirements. This is a complex
area. For example, introducing the landlord to

an insurer or handling claims may or may not

be subject to regulation, depending on the
circumstances. If a property manager has agreed
to do more than simply collect insurance premiums
for occupiers in relation to an existing policy then
the property manager should check whether he/she
is therefore subject to financial services regulations
and if so, what level of compliance is required and
how this will be achieved. Please refer to RICS
guidance note, Insurance for commercial property
managers, 1st edition (2011).

4.9.3 Itis important for the property manager
to understand the insurance arrangements and
the property manager’s role in these insurance
arrangements as:

o a failure to have appropriate insurance in
place could create a huge potential claim if
there was a catastrophic loss. Making sure
insurance is in place is a simple step to
manage a huge risk;

° the property manager needs to understand
what is to be charged to and collected from
occupiers to pay for the insurance;

° the property manager needs to be able to
identify when it may be appropriate to make
an insurance claim.

4.9.4 |tis sensible for the property manager to
hold appropriate public liability insurance. If a
person is injured while in the managed property
then they will consider making a claim against all

of the people involved - the landlord, the relevant
occupier, the relevant service provider (e.g. cleaning
contractor or security contractor) and the property
manager. This risk is especially high for buildings
open to the public with high footfalls, such as
shopping centres. Traditionally the landlord and
property manager hold separate public liability
insurance, recognising that their interests are
different. It is recommended that property managers
ensure that they factor in to their charges the costs
of securing public liability insurance (especially
where a high footfall public building is being
managed). If a property manager wishes to hold
no/minimal public liability insurance and rely on the
landlords insurance, then it is important that this

is expressly agreed in detail with the landlord to
ensure the property manager is not exposed. This
complex area is covered in the RICS guidance note.

4.9.5 The property manager will also need to
consider which insurances they are required to hold
by law; such as employers liability insurance and
motor insurance (if relevant), and those that are
sensible to hold.

4.9.6 The RICS guidance note, Insurance for
commercial property managers, 1st edition, (2011)
explains in detail the insurance covers required by
commercial property owners.
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4.10 Occupier liaison

4.10.1 Seeking to create a good relationship
with occupiers is essential to good property
management. Therefore the property manager
should:

° ensure the occupiers know who the property
manager is and how to contact them;

° seek regular contact with each occupier;
° establish a regular occupiers forum;

° provide emergency contact details for out
of hours incidents e.g. a helpdesk facility
operated by a specialist third party or in
house operation;

° properly respond to occupier queries; and

° comply with the communication and
consultation provisions set out in RICS code
of practice, Service charges in commercial
property (2011).

4.10.2 Part of the property manager’s role is
to manage applications by occupiers under the
occupational leases, such as licences to assign,
alter and underlet. The property manager should
have a system in place to ensure these are dealt
with properly and efficiently, reviewing them

and making recommendations to the landlord.
The property manager should bear in mind that
although these applications may seem routine,
to the occupiers they are often important and
therefore need to be managed accordingly. The
property manager needs also to ensure that it
acts in accordance with statutory requirements
under the Landlord & Tenant Acts (please refer to
Appendix 1).

A particular consideration is the issue of time
limits when responding to a tenant’s application.
In circumstances where a landlord is under an
obligation (direct or implied) to act reasonably,
the courts have determined that decisions must
be made within strict timeframes. Failure to issue
a decision within a reasonable timeframe could
expose the property manager (as agent for the
landlord) to a potential claim for damages should
the tenant subsequently lose an opportunity to
assign or sub let.

Therefore tenant applications must be reviewed
and handled expeditiously if there are direct or
implied obligations to act reasonably, and clients
will need to be advised of the time constraints
when matters are referred to them for decision by
the property manager.

The property manager may recommend to their
client that legal advice should be taken if the tenant
is not supplying sufficient information required to
make a decision or the landlord wishes to refuse
consent.

4.11 Energy management

4.11.1 Energy management is increasingly
important with rising energy costs and growing
responsibilities around CO, emissions and

energy conservation. The property manager
should be aware of any new regulations relating

to environmental performance of buildings. The
property manager also needs to ensure that energy
procurement, energy conservation and regulatory
competence is given a high profile.

At the outset of an instruction the property
manager should determine whether or not

their client is obliged to provide annual Carbon
Reduction Commitment (CRC) returns and, if

S0, ensure there are clear responsibilities for the
information required by the client, the timing of
the information and the format of the information,
e.g. electricity supply meter readings.

It should be noted that where a landlord is
responsible for the electricity supply for a multi-
let property, and there are sub-meters recording
consumption by the occupiers, the sub metered
supplies will still be recorded against the owner’s
consumption profile.

In this event the property manager will also need

to consider the need to implement a recharging of
electricity consumption to the occupiers. The 2nd
edition of RICS code of practice, Service charges
in commercial property (2011) indicates that
‘reasonable administrative charges’ are appropriate
for a property manager operating a mechanism of
recharging utility costs.
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4.12 Building management systems

4.12.1 Many buildings now have a building
management system — in effect, an IT system to
operate the building. It is the property manager’s
responsibility to ensure the system is operating
properly and is maintained regularly, not least
because the system will be a key part of ensuring
compliance with the regulatory obligations applying
to the building.

4.13 Health & safety and fire safety

4.13.1 A key role for the property manager is
overseeing health & safety and fire safety in the
property, ensuring it is managed to comply with

all legal obligations. Keeping the building safe

and ensuring compliance with relevant legislation
will require the establishment of systems and
procedures to ensure statutory inspections are in
place and systems monitored. Appendix 1 sets out
the key legal rights which property managers need
to be mindful of.

4.14 Procurement of third party
suppliers

4.14.1 Many of the services required for the good
operation of a building e.g. security, cleaning and
plant maintenance will be provided by third parties.
To source these services the property manager will
normally enter into arrangements with third party
suppliers as agent for the landlord. This means
that the contracts (if properly created) are actually
between the landlord and supplier. This has the
effect that:

o the supplier is liable to the landlord for
the performance of the services, which
is important as the landlord is, in turn,
responsible to its occupiers;

o if the property manager changes, the third
party contracts will not be affected;

o ultimately the landlord is responsible for
paying the suppliers so if, for example, the
landlord becomes insolvent owing money to
the suppliers, the property manager is not
liable to the supplier.

4.14.2 It is recommended that the property
manager has an appropriate procedure for
selecting third party supplies to ensure that they
are capable, reputable and good value for money.
That procedure should identify when (e.g. annual
contract value trigger) a more formal competitive
tender should be used. Where the services
procured are substantial, consideration should be
given to using a procurement specialist.

4.14.3 The property manager should:

° ensure they have a comprehensive, signed
contract in place with all third party service
providers;

° ensure the contracts clearly state that the

property manager is entering the contract as
agent for the landlord;

o ensure the contracted scope of services is
clear;
o ensure that the contracts with the service

provider comply with any requirements
the landlords has included in its property
management contract (e.g. length of
contract);

o ideally, ensure that all contracts with service
providers can be terminated on one months
notice on sale of the property (see RICS
information paper Commercial property
service charge handover procedures (2011);

° consider including in the services contract a
performance management regime or service
levels;

° consider maintaining an electronic database

of suppliers and contracts.
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4.15 Management fees

4.15.1 It is important that details of the property
manager’s fee, such as the amount, when and
how it is payable and the invoicing and reporting
processes are made clear to the landlord. RICS
guidance in relation to management fees is set out
in the RICS code of practice, Service charges in
commercial property (2011), which requires that:

‘...fees are set on a fixed price basis rather
than being calculated as a percentage

of expenditure. Percentage is no longer
appropriate and is considered to be a
disincentive to the delivery of value for
money. The management fee should be

a fixed fee subject to annual review or
indexation.

It is recognised that many leases refer to the
management fee as a percentage of the total
service charge or contain a percentage cap.
This guide cannot override the terms agreed
between the parties and recorded in the
lease.’

4.15.2 For the complete text of this clause please
refer to section 1.3 of the RICS code of practice:
Service charges in commercial property (2011). It
is worth noting here that the Code expressly states
that the cost of collecting rent should be excluded
from the service charge management fee.

4.15.3 It is also worth considering the following
when setting and administering the fee:

° Whichever means of fee calculation is
applied it is essential that how it is calculated
is clear.

° Consideration may be given to the impact
of voids in a property upon any formula for
calculating the fee.

° Where the term of the property management
is a significant period, usually more than a
year, then consideration needs to be given to
how the fee will be adjusted or reviewed.

° It should be made clear whether the fee is
payable in advance or in arrears, monthly or
quarterly.

o Consideration should be given to the
reporting a landlord requires and invoicing
processes.

o The mechanics for payment will need to be
established. The property manager will want
to have express authority to deduct (to the
extent appropriate) payment from the service
charge account, and require the landlord to
fund the account if the service charge is not
adequate (e.g. vacant building, high level of
voids).

4.15.4 The property manager will not be able to
manage a property if the service charge account is
insufficiently funded. If the building is fully occupied
and occupiers are paying their service charges then
the service charge account should normally be
sufficiently funded. However, property managers
should ensure a landlord continues to fund the
service charge account for any shortfall — such as
in relation to voids.
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5 Additional responsibilities of the property
manager

5.1 As well as the core duties, property managers
often become involved in other property issues, for

example:

o acquisition and sale support and advice
o rent reviews

o rating reviews

o letting agency, and

o dilapidations advice.

5.2 Property managers should ensure that
any additional services (and their related fees)
are properly documented. Property managers
should be aware of the industry code for leasing
business premises — available from
www.leasingbusinesspremises.co.uk
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6 Landlords’ responsibilities to the property
manager

6.1 A key responsibility of the landlord to

the property manager is to provide information
regarding the property and the relationships with
occupiers. A property manager cannot effectively,
efficiently and successfully manage a property
without that information. The property manager
should make the landlord aware that if the landlord
cannot provide all necessary information then the
property manager’s service will be impaired and
additional costs may be incurred. Where there is a
change in property manager the outgoing property
manager will provide the information to the
incoming property manager. The incoming property
manager needs to check the information received.
RICS’ information paper, Commercial property
service charge handover procedures (2011) goes
into more detail on handover from one managing
agent to another.
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/7 Employees and employment law

7.1 The property manager will usually employ
one or more people whose duties will include
managing certain aspects of the property.

If a property is large or especially complex (e.g.

a shopping centre or multi-let office) then it is
likely there will be a number of employees who
will focus on the management of the property or,
where applicable, a particular landlord’s portfolio
of properties. In addition, the various suppliers of
services to the property (e.g. security, cleaning and
so on) will also employ individuals who will spend
a significant amount of their time working in or in
relation to that property.

7.2 This means that the employees of the
property manager and the service suppliers

to the property are likely to have the benefit

of the Transfer of Undertakings (Protection of
Employment) Regulations 2006 (TUPE). TUPE

has the effect, in certain situations, of moving
employees automatically from old supplier to new
supplier. If mishandled it can present a significant
liability to property managers. It is also often not
properly understood by landlords. Therefore it is
essential for property managers to understand
TUPE to ensure they understand and avoid the
risks and are able to explain them to landlords.

For further information please refer to RICS
information paper, TUPE — Information for property
managers (2009), which sets out the issues in more
detail.
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8 Specialist issues

8.1 Managing a portfolio

Where a landlord has a portfolio of properties and

a property manager is appointed to manage all, or
part, of them, it is possible to do that with a single
contract. When drawing up this contract it is worth
considering the following:

° how properties are added and removed (and
consequential impact on fees);

° TUPE - it is more likely the property manager
will have dedicated staff (not just on site but
also back office) and therefore TUPE is an
increased risk;

° whether or not the types of service are the
ame across all properties.

8.2 Mixed use developments

8.2.1 Mixed use developments are those with a
mix of commercial and residential occupiers. There
are considerable differences between the nature of
managing a commercial occupier and a residential
occupier. The nature of managing residential
occupiers will vary further depending on whether
occupiers’ leases are assured shorthold tenancies
or long leases.

8.2.2 There is, in addition, significant legal
protection for residential occupiers (see, for
example, the Landlord and Tenant Acts 1985 and
1987, the Commonhold and Leasehold Reform
Act 2002 and the Leasehold Reform, Housing and
Urban Development Act 1993). This means, for
example:

° residential leaseholders who pay service
charge can challenge any item of the service
charge before the Leasehold Valuation
Tribunal; and

° long-term contracts (i.e. more than 12
months) with service providers must be
the subject of consultation with residential
leaseholders.

8.2.3 The property manager must be clear on

the statutory requirements for administering
service charges in residential properties (or where
residential use forms part of a larger mixed use
property and contributes to a building or estate
service charge). The requirements must be adhered
to completely unless qualifying exceptions apply.
See the RICS information paper, Managing mixed
use developments (2009) for more information.

8.3 Offshore ownership

8.3.1 It is not unusual for properties to be owned
offshore, e.g. by a Jersey registered company, to
mitigate tax exposure. This raises three potential
issues, which the property manager needs to be
aware of and give due consideration to:

o Due diligence/Client ID. The property
manager will need to identify the client
and the beneficial owners of the properties
being managed and fulfil money laundering
requirements. This will be more difficult with
an offshore company, but equally that is why
this cannot be ignored. For further guidance,
please see the Money laundering guidance,
November 2010, co-authored by the National
Federation of Property Professionals,
Royal Institution of Chartered Surveyors,
Association of Relocation Professionals, and
the Association of Residential Managing
Agents.

o Non-resident landlord scheme. This is a tax
scheme operated by HMRC requiring UK
‘letting agents’ to deduct tax from rent they
collect for non-resident landlords, unless
the agent receives notification from HMRC
that it can transfer rents to the non-resident
landlord without deduction of tax. The agent
will need to register with HMRC and account
to HMRC quarterly in respect of any tax
due to HMRC. The agent is also required to
complete annual returns to HMRC in respect
of income received for all non-resident
landlords.

14 | COMMERCIAL PROPERTY MANAGEMENT IN ENGLAND AND WALES



o It is often a requirement that the property
manager pays over VAT to HMRC as advised
by the client’s adviser. In these situations
the property manager will need a standing
approval from their client to take instructions
from their client’s adviser in respect of
amounts to be remitted to HMRC.

8.4 Duty of care deeds

8.4.1 A duty of care deed is a document between
a property manager and the landlord’s funder.

The purpose is to create a direct legal relationship
between property manager and funder, particularly
as to payment of rent, but also more generally.
They create additional risk for the property
manager. RICS’ information paper, Duty of care
deeds and commercial property (2009), explains
duty of care deeds in more detail and how property
managers should deal with them.

8.5 Insolvent landlords and LPA
receivers

8.5.1 If alandlord becomes insolvent then an
administrator, liquidator or Law of Property Act
receiver is likely to be appointed. Each of these
have different powers and approaches:

o An administrator will be looking to operate
the landlord’s business as a going concern
with a view to selling the business and
maximising the return to creditors. Therefore
to an administrator the property manager
is important to collect rent and manage the
building pending the sale of the business.

o A liquidator will be looking to liquidate the
landlord’s business —i.e. break up and sell
the individual assets. Usually an administrator
is appointed first and the administrator often
concludes the best approach for the creditors
is to liquidate and then the administrator will
become a liquidator. Again to a liquidator the
property manager is useful to continue to
manage a building pending its disposal.

8.5.2

A Law of Property Act receiver (LPA receiver)
is appointed by someone who has a fixed
charge or mortgage over the property where
the owner has failed to make payments. The
LPA receiver is appointed as an agent to the
borrower, but the courts recognise that the
LPA receiver will take heed of the lender’s
interests. The exact scope of the LPA
receiver’s powers will depend on the detail
of the mortgage/charge agreement. An LPA
receiver is likely to wish to sell the property if
that is the best approach for the lender, but
where the better approach is to delay selling
then the LPA receiver may be prepared to
operate the building. The property manager
will therefore be useful to the LPA receiver in
these circumstances.

The property manager should:

monitor the financial health of the client
so that he/she can be aware of a potential
insolvency;

ensure the contract with the landlord allows
the property manager to terminate on the
landlord’s insolvency, which means that if
the landlord becomes insolvent the property
manager at least has a choice; and

contact the administrator/liquidator/

LPA receiver immediately if a landlord
becomes insolvent to request a copy of
their appointment; identify if the property
manager’s services are required; and obtain
confirmation that the property manager will
be paid, preferably in advance rather than
in arrears. Given the onerous legal duties
that arise from owning a property then the
property manager’s services are likely to be
needed at least in the short-term, but the
property manager will require commitment on
fees before proceeding.
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Appendix 1 Main English legislation relevant to
the management of a commercial property

This schedule sets out the principle relevant
English legislation that applies to the operation of
commercial property.

The information is not exhaustive. In particular,
it focuses on legislation specific to property
management or arising in relation to a property.
It does not include the variety of laws that any
company will need to comply with.

A short summary is included for each item. This

is only intended to be a very brief summary for
reference and is not legal advice. Specific legal
advice should be sought to understand the impact
of legislation.

This is a list of English legislation only; outside of
England other legislation may apply
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Appendix 2 Property management contract

Property managers should ensure that they have a (b)
comprehensive written contract with their landlords.

The written contract should set out clearly the scope

of services of the property manager and the amount

that the property manager gets paid.

All too often, property management arrangements

are too informal, either with no written contract at all (©)
or a very brief written arrangement. Entering into an

informal property management contract of this nature

can present significant risks to both the client and the

property manager:

(@ It will not be clear what the scope of the
property manager’s responsibilities are. Given
that the property manager has a duty of care
to the landlord, if a contract is unclear a court (d)
may find that a property manager did have
responsibility for an aspect of managing
the property the property manager had not
contemplated. This could pose considerable
risk and cost to the property manager.

(b)  The property manager will often be handling (e
significant sums of money and therefore it is
important that there is a clear understanding
between landlord and property manager how
those payments are calculated and sums
managed.

(¢) Inaninformal contract it may not be clear how
much a property manager will be paid. This
means that a property manager risks being paid
less than expected.

(d)  The length of the contract will be unclear,
which could mean the landlord, or the property
manager, could terminate on short notice.

This means that simply referring to managing a
property ‘in accordance with the principles of
good estate management’ with no further detail
is no longer an adequate approach.

A well drafted property management contract will
usually include the following:

(@  the identity of the property or properties — this
may seem like an obvious point but all too often
the property is identified loosely, which will only
lead to confusion and risk.

commencement and duration — the contract
should clearly set out when it starts its duration,
whether the contract is fixed term or rolling,
whether either party can terminate on notice at
any time, and procedures in the event that the
landlord sells his/her interest in the property.

scope of services — the contract would typically
include general obligations on the property
manager to provide the services. There should
be a detailed services schedule setting out
exactly the scope of the property manager’s
responsibilities. In particular handover transition
at the beginning and end of the property
manager’s appointment should be identified.

obligations of the landlord — it is important
that the property manager is provided with

all information that the landlord has available
relating to the property; therefore the contract
will need to make this responsibility of the
landlord clear.

payment — the contract should make it clear
how much the property manager will be paid
and when and how this will be reconciled
against the service charge; for example, what is
the position if the building is empty or there are
voids and what impact does that have on the
property manager’s fee? If the contract is for a
significant duration what are the mechanics to
alter the fee? To what extent can the property
manager deduct his/her fee from the service
charge account?

liability — there should be basic clauses
protecting the property manager, limiting and
controlling his/her liability. Ideally there should
be a ‘force majeure’ clause, which makes it
clear that the property manager has no liability

if he/she is unable to supply the services due to
an event outside his/her reasonable control. See
8.4 for more detail on contract liability.
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TUPE - given the significant likelihood that an
employee of the property manager spends a
significant amount of their time on a particular
account or a particular property, it is important
to consciously consider the risk of TUPE. If
there is any risk of TUPE applying, whether

at the time of the contract or in the future,
then TUPE clauses should be included. For
more information see at Appendix 2 the RICS
information paper, TUPE: Information for
property managers (2009).

termination — the contract needs to make it
clear that the contract can be terminable by
either party if that party is in material breach
and to also allow the party to terminate if

the other party becomes insolvent. Detailed
insolvency clauses are often required to ensure
that the property manager is not in a position of
managing a property on behalf of the landlord
who has no money but who is not yet formally
insolvent.

other parties — to what extent:
i. can either party assign the contract?

Assignment means transferring the benefit
of the contract to another person (it is not
possible to transfer the ‘burden’ without
the agreement of all three parties). If the
contract is silent then usually the benefit
will be freely assignable. The ideal position
is that the landlord cannot assign but the
property manager can assign. Usually

a landlord will object to that and so it is
normally agreed neither party can assign
without the other party’s consent (possibly
allowing the parties to freely assign within
the group).

ii. can the property manager subcontract its
responsibilities?

If the contract is silent on subcontracting
then normally the property manager can
freely subcontract. If the property manager
does subcontract, the property manager
remains responsible to the landlord for the
performance of the subcontractor.

iii. should any third parties (for example
members of the property manager’s group
or the landlord’s group) benefit from the
contract?

It is normal to expressly state no third parties
have the benefit of the contract.

)] general clauses, for example:
i. confidentiality; and

ii. law and jurisdiction (usually English law and
English courts).

It is an important part of a property manager’s risk
management to ensure that the property management
contract addresses and manages their level of

liability. This is important as normally the property
manager’s fee (and margin) is disproportionate to the
value of the building being managed. In other words
the potential risk is very different to the reward. The
RICS information paper, Limiting liability in property
management contracts (2009) goes into this in more
detail, but in summary:

° Make sure the contract is in writing and the
scope of the services is clear.

° Include a ‘force majeure’ clause — the
property manager will be liable for events
outside of his control (e.g. a flood) unless a
force majeure clause is included.

° Cap liability — it is normal for a property
management contract to include a cap on
liability. The amount will depend on the
building, the fee and key risks.

° Exclude indirect losses. These are losses
that are not, in broad terms, reasonably
foreseeable and are unlikely to be insured.

° Avoid giving indemnities — they extend
liabilities.

It is important that a property manager holds
appropriate professional indemnity insurance.
However, do not confuse holding insurance with
capping liability — for example, a property manager
agreeing with a landlord to hold £2 million of
professional indemnity insurance does not cap the
property manager’s liability to £2 million, it merely
means that the manager has agreed to have insurance
covering the first £2 million of any losses.
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